STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BETTY H. SHI NN, d/b/a SH NN
GROVES,

Petitioner,
VS. Case No. 05-3540
H AND R PACKI NG AND SALES
COVPANY AND OLD REPUBLI C SURETY
COMPANY,

Respondent s.

N N N N N N N N N N N N N

RECOVMENDED ORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by tel ephone conference on
Novenber 9, 2005.

APPEARANCES

For Petitioner: Betty Shinn, pro se
Shi nn Groves
Post O fice Box 937
Lake Alfred, Florida 33850

For Respondent: H & R Packing & Sal es Conpany, LLC
Robert J. Hamlton, IIl, pro se
H & R Packing & Sal es Conpany, LLC
3034 North Kings H ghway
Fort Pierce, Florida 34951

For Respondent O d Republic Surety Conpany:

No appear ance



STATEMENT OF THE | SSUE

The issue in this case is whether Respondent H & R Packi ng
& Sal es Conpany, LLC, nust pay Petitioner the full contract
price for citrus fruit that said Respondent accepted upon tender
despite knowi ng that the goods were nonconform ng.

PRELI M NARY STATEMENT

On April 21, 2005, Petitioner Betty H. Shinn, d/b/a Shinn
Groves, filed a Conplaint with the Departnment of Agriculture and
Consuner Services in which she alleged that Respondent H & R
Packi ng & Sal es Conpany, LLC, had failed to pay for 790 field
boxes of oranges that said Respondent had harvested from
Petitioner's grove pursuant to a contract between the parties.
Petitioner alleged that the anbunt due was $6, 320. 00
Respondent O d Republic Surety Conpany was named in the
Conpl ai nt as surety.

In a letter to the agency dated Septenber 14, 2005,

Robert J. Hamlton, I1l, on behalf of Respondents, denied
Petitioner's allegations and requested a hearing. Shortly
thereafter, the agency forwarded the matter to the Division of
Adm ni strative Heari ngs.

At the final hearing on Novenber 9, 2005, Petitioner
testified on her own behalf, and she called her son, Charles M
Shinn, 111, as a rebuttal witness. Additionally, Petitioner

offered Petitioner's Exhibits 1 through 6, which were received



in evidence. On behalf of Respondent H & R Packing & Sal es
Conmpany, LLC, appeared Robert J. Hamlton, 111, and M guel E.
Rubi o, who are partners in the venture. As well, this
Respondent offered one exhibit, which was admtted into evidence
as Respondent's Exhibit 1.

Al t hough a court reporter recorded the proceedi ng, none of
the parties ordered a transcript. Each side submtted proposed
findings of fact before the deadline established at hearing,
whi ch was Novenber 21, 2005.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. Petitioner Betty H Shinn, d/b/a Shinn G oves
("Shinn"), is in the business of growing citrus fruit and hence
is a "producer” within the regulatory jurisdiction of the
Depart ment of Agriculture and Consuner Services ("Departnment”).

2. Respondent H & R Packing & Sal es Conpany, LLC ("HRPS"),
is a "citrus fruit dealer"” operating within the Departnent's
jurisdiction.

3. On Novenber 3, 2004, Shinn and HRPS entered into a
contract (the "Contract") whereby HRPS agreed to harvest "fresh
fruit quality" navel oranges froma particular section of
Shinn's grove, which oranges Shinn agreed to sell to HRPS for

the price of $8.00 per field box.



4. The Contract provided, in pertinent part, as foll ows:
The SELLER [that is, Shinn] shall take al
reasonabl e and normal precautions to
mai ntain fresh fruit quality during the life
of this agreenent. Failure to exercise
close control to mtes and other pests shal
constitute a violation of this agreenent.
Further, the BUYER [i.e. HRPS] may at his
option cancel this contract or renegotiate
the price to be paid and the conditions of
sal e.
In addition, the parties agreed that HRPS would pick the fruit
no later than January 1, 2005, and pay for the oranges "within
45 days of the week of the harvest."

5. An agent of HRPS s naned Frederick Gaines inspected the
crop identified to the Contract on a couple of occasions in
Novenber and Decenber 2004. At sone point he notified Shinn
t hat the oranges were being damaged by rust mtes. Shinn
arranged to have the crop sprayed with Thiolux (a mticide),
whi ch was done around Decenber 6, 2004.

6. HRPS harvested the crop on January 3, 2005. (HRPS's
performance in this regard was nonconform ng, because the
oranges were to be picked no later than January 1, 2005. By
all owing HRPS to proceed after the deadline, however, Shinn
wai ved HRPS s untinely performance.)

7. At or about the tine of the harvest, M. Gaines orally

notified Charles Shinn (who is the son—and an agent —ef

Petitioner Betty Shinn) that the oranges had been danaged by



rust mtes and consequently were not fresh fruit quality. M.
Shi nn suggested that the oranges be "run through” the packing
house (where the fruit would be graded on its quality), after
whi ch the parties could renegotiate the price, if necessary, to
adjust for any material deficiencies in the quality of the crop.
Thi s proposal was evidently acceptable to HRPS, for it proceeded
to harvest the oranges with know edge that the crop was (or

m ght not be) fresh fruit quality.

8. HRPS picked 790 field boxes of oranges from Shinn's
grove pursuant to the Contract. Wen these oranges were graded
at the packing house, an unusually small percentage
(approxi mately 349% could be "packed out,"” that is, packaged and
delivered for sale as fresh fruit.' The rest "graded out," i.e.
failed to neet the standards for sale as fresh fruit, and were
sold, at a loss, to juice processors.

9. HRPS was obligated under the Contract to pay Shinn for
t he oranges on or before February 22, 2005, but HRPS let the
deadl i ne pass wi thout either paying for the oranges or notifying
Shinn of a breach with respect thereto.

10. By letter dated March 17, 2005, Shinn denmanded t hat
HRPS pay the full contact price of $6,320 for the fruit
harvest ed under the Contract.'

11. HRPS responded to Shinn's denmand-letter via

correspondence dated March 24, 2005. In this letter, HRPS



acknow edged the Contract's exi stence but disclained the duty to
pay in full due to the fruit's generally poor quality. HRPS
expressed sone willingness to resolve the matter am cably but

of fered no paynent. Shinn was not satisfied and initiated this
adm ni strative proceeding.

Utinmate Factual Determ nations

12. HRPS harvested and haul ed away the oranges identified
to the Contract. This performance constituted acceptance of the
goods, and such acceptance was made with know edge of a
(possi bl e) nonconformty, nanely that the oranges were not fresh
fruit quality due to rust mte damage.

13. The apparent nonconfornmity was nade manifest to HRPS
shortly after the harvest, when an unusually small percentage of
the pertinent crop was "packed out."” HRPS failed, however, to
notify Shinn of the breach within a reasonable time after
confirm ng the nonconformty. Consequently, HRPS is barred from
any remedy for breach.

14. HRPS's failure to pay for the oranges at the Contract
rate constituted a breach of the Contract entitling Shinn to
recover the full price, together with pre-award interest.

15. Accordingly, HRPS is obligated to pay Shinn the
princi pal anount of $6,320.00, together with statutory interest
of $378.20 (for the period 02/22/05 - 12/31/05). Interest wll

continue to accrue on the outstandi ng bal ance of $6,320.00 in



t he amount of $1.56 per day from January 1, 2006, until the date
of the final order.

CONCLUSI ONS OF LAW

16. The Division of Admi nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

17. Chapter 601, Florida Statutes, is known as "The
Florida Ctrus Code of 1949." See § 601.01, Fla. Stat. "Ctrus
fruit" is defined in Section 601.03(7), Florida Statutes, as

all varieties and regul ated hybrids of
citrus fruit and al so nmeans processed citrus
products containing 20 percent or nore
citrus fruit or citrus fruit juice, but, for
t he pur poses of this chapter, shall not mean
l'imes, |enons, marnal ade, jellies,

preserves, candies, or citrus hybrids for

whi ch no specific standards have been
establ i shed by the Departnent of Citrus.

18. The term "citrus fruit dealer” is defined in
Section 601.03(8), Florida Statutes, to nean:

any consi gnor, conm ssion merchant,

consi gnment shi pper, cash buyer, broker,
associ ati on, cooperative associ ation,
express or gift fruit shipper, or person who
in any manner nmakes or attenpts to nake
noney or other thing of value on citrus
fruit in any manner what soever, other than
of growi ng or producing citrus fruit, but
the termshall not include retai

est abl i shments whose sales are direct to
consuners and not for resale or persons or
firms trading solely in citrus futures
contracts on a regul ated comodity exchange.

HRPS is a citrus fruit deal er under this definition.



19. Citrus fruit dealers are required to be licensed by
the Departnent in order to transact business in Florida. See
8§ 601.55(1), Fla. Stat. As a condition of obtaining a |license,
such dealers are required to provide a cash bond or a
certificate of deposit or a surety bond in an anount to be
determ ned by the Departnent "for the use and benefit of every
producer and of every citrus fruit dealer with whomthe deal er
deals in the purchase, handling, sale, and accounting of
purchases and sales of citrus fruit.”" 8 601.61(3), Fla. Stat.

20. Section 601.65, Florida Statutes, provides that "[i]f
any licensed citrus fruit dealer violates any provision of this
chapter, such dealer shall be liable to the person allegedly
injured thereby for the full anount of damages sustained in
consequence of such violation.” This liability may be
adj udi cated in an adm nistrative action brought before the
Departnment or in a "judicial suit at lawin a court of conpetent
jurisdiction.” 1d.

21. Section 601.64(4), Florida Statutes, defines as an
"unlawful act” by a citrus fruit dealer the failure to pay
promptly and fully, as prom sed, for any citrus fruit which is
the subject of a transaction relating to the purchase and sal e
of such goods.

22. Any person may file a conplaint with the Depart nent

alleging a violation of the provisions of Chapter 601, Florida



Statutes, by a citrus fruit dealer. See § 601.66(1), Fla. Stat.
The Departnent is charged with the responsibilities of
determ ni ng whether the all egations of the conplaint have been
establ i shed and adj udi cati ng the anmount of indebtedness or
damages owed by the citrus fruit dealer. See § 601.66(5), Fla.
Stat. The Departnent shall "fix a reasonable tinme wthin which
sai d i ndebt edness shall be paid by the [citrus fruit] dealer,”
and, if the dealer does not pay within the tine specified by the
Departnent, the Departnent shall obtain paynent of the danages
fromthe dealer's surety conpany, up to the amount of the bond.
See § 601.66(5) and (6), Fla. Stat.

23. The Contract between Shinn and HRPS was for the sale
of goods. Thus, in addition to being subject to the provisions
of Chapter 601, Florida Statutes, the transaction at issue is
governed by Florida's Uniform Commercial Code ("UCC'). See
8§ 672.102, Fla. Stat. (describing scope of UCC s Article Il on
"sales"); 8 672.105(1), Fla. Stat. (defining "goods").

24. Shinn bore the burden of proving the allegations in
her Conpl ai nt agai nst HRPS by a preponderance of the evidence.

See Florida Dept. of Transp. v. J.WC Co., Inc., 396 So. 2d

778, 788 (Fla. 1st DCA 1981); Florida Dept. of Health and

Rehabilitative Services v. Career Service Conmm ssion, 289 So. 2d

412, 415 (Fla. 4th DCA 1974); § 120.57(1)(j), Fla. Stat. HRPS,



however, had the burden to establish any breach with respect to
goods accepted. See § 672.607(4), Fla. Stat.

25. Section 672.606, Florida Statutes, defines
"acceptance” as foll ows:

(1) Acceptance of goods occurs when the
buyer:

(a) After a reasonable opportunity to

i nspect the goods signifies to the seller
that the goods are conform ng or that the
buyer will take or retain themin spite of
their nonconformty; or

(b) Fails to make an effective rejection
(s. 672.602(1)), but such acceptance does
not occur until the buyer has had a
reasonabl e opportunity to inspect them or
(c) Does any act inconsistent with the
seller's ownership; but if such act is
wongful as against the seller it is an
acceptance only if ratified by her or him
(2) Acceptance of a part of any commerci al
unit is acceptance of that entire unit.

(Enmphasi s added.) As found above, HRPS in fact accepted the
oranges that Shinn tendered pursuant to the Contract, despite
their nonconformty.

26. Section 672.607, Florida Statutes, explains the
consequences of acceptance, as foll ows:

(1) The buyer nust pay at the contract rate
for any goods accept ed.

(2) Acceptance of goods by the buyer
precludes rejection of the goods accepted
and if made with know edge of a
nonconformty cannot be revoked because of
it unless the acceptance was on the
reasonabl e assunption that the nonconfornmty
woul d be seasonably cured but acceptance
does not of itself inpair any other renedy
provided by this chapter for nonconformty.
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(Enphasi s added.) When HRPS accepted the oranges, it likely
assunmed, reasonably, that any nonconformty woul d be seasonably
cured through an adjustnent of the price. Therefore, HRPS could
have revoked its acceptance of the goods w thout breaching the
Contract—but it failed tinely to do so. See § 672.608, Fla.
Stat. (describing manner of proper revocation).

27. Having accepted the oranges despite their
nonconformty, the burden was on HRPS to establish breach with
respect to the goods accepted. But before seeking relief for
breach, HRPS first needed to notify Shinn about the problem as
provided in Section 672.607, Florida Statutes, which states in
rel evant part:

(3) \Where a tender has been accept ed:

(a) The buyer nust within a reasonable tine

after he or she discovers or should have

di scovered any breach notify the seller of

breach or be barred fromany renedy|.]
As it happened, HRPS failed, in fact, tinmely to notify Shinn of
the breach after discovery thereof, with the result that HRPS i s
barred, in law, fromany remedy.''

28. Shinn carried its burden of proving that HRPS failed
to pay for the citrus fruit when the price becane due.

Therefore, Shinn is entitled to recover the price for the goods.

See § 627.709, Fla. Stat.
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29. Shinnis also entitled to recover sinple interest on
t he outstandi ng bal ance at the statutory rate of seven percent
per annumuntil Decenber 31, 2005, and at the rate of nine
percent per year beginning January 1, 2006. See 8§ 687.01, Fla.
Stat.; 8§ 55.03, Fla. Stat.;

<http://ww. fldfs.confaadir/interest.htm; see also United

Services Autonobile Ass'n v. Smth, 527 So. 2d 281, 283-84 (Fla.

1st DCA 1988) (i nproper to award conpound statutory interest).

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Departnent enter a final order
awar di ng Shinn the sum of $6,320.00, together with pre-award
interest in the amount of $378.20 (through Decenber 31, 2005),
plus additional interest from January 1 2006, until the date of
the final order, which will accrue in the anount of $1.56 per

day.
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DONE AND ENTERED t his 13th day of Decenber, 2005, in

Tal | ahassee, Leon County, Flori da.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Admi nistrative Hearings
this 13th day of Decenber, 2005.

ENDNOTES

'/ Fresh fruit quality oranges purchased at $8.00 per field box
shoul d yield a "pack out percentage"” of around 80-85%

"'/ The price was arrived at by multiplying the nunber of field
boxes hauled fromthe grove (790) tines the price per box
($8.00) as agreed in the Contract.

"'/ The undersigned believes that the "reasonable tine" for
notifying Shinn of a breach extended no farther than February
22, 2005, which was the date by which paynment under the Contract
was to have been made.

COPI ES FURNI SHED.

Betty Shinn

Shi nn G oves

Post O fice Box 937

Lake Al fred, Florida 33850
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Robert J. Ham lton, [11

H & R Packi ng & Sal es Conpany, LLC
3034 North Kings H ghway

Fort Pierce, Florida 34951

Ki m Hansen

O d Republic Surety Conpany
Post OFfice Box 1635

M | waukee, W sconsin 53201

Brenda D. Hyatt, Bureau Chi ef
Department of Agriculture and

Consumer Services
Bureau of License and Bond
407 South Cal houn Street, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Department of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Richard D. Tritschler, General Counse

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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